U.S. Department of Justice

United States Attorney
District of Minnesota

600 United States Courthouse

300 South Fourth Street
Minneapolis, Minnesota 55415

August 19, 2004

TO: The Parties Listed On The Attached Unsworn Declaration For
Proof of Service

In re: WILLIAM
RUSSELL
Chapter
BKY No.
Hearing

RUSSELL CHRISTIAN,

CHRISTIAN,
13
04-34079

Date: August 26, 2004, 10:30 a.m.

Enclosed and served upon you is the Objection to
Confirmation of Chapter 13 Plan and Motion to Dismiss of the
on behalf of the Internal Revenue Service,

United States,

supporting Memorandum,

proceeding.

By:

and proposed Order in the above entitled

Sincerely,

THOMAS B. HEFFELFINGER
United States Attorney

/e/ David L. Zoss

DAVID L. ZOSS
Special Assistant

United States Attorney
Attorney No. 1501-64
Galtier Plaza, Suite 650
380 Jackson Street
St. Paul, Minnesota 55101
Tel. No. (651) 726-7375



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re:
WILLIAM RUSSELL CHRISTIAN,
RUSSELL CHRISTIAN,

The undersigned,
Internal Revenue Service,
Suite 650, 380 Jackson Street,
on Aug. 19, 2004

Bankruptcy Case No. 04-34079

UNSWORN DECLARATION FOR
FOR PROOF OF SERVICE

an employee of the Office of Chief Counsel,
with office address of Galtier Plaza,

St.
she served the following:

Paul, Minnesota, declares that

1. Objection to Confirmation of Chapter 13 Plan and Motion

to Dismiss of the United States,

Revenue Service,
2. Supporting Memorandum

on behalf of the Internal

3. Unsworn Declaration for Proof of Service

on each of the entities named below,

otherwise indicated)

by U.S. mail (unless

by mailing to each of them a copy thereof by

enclosing same in an envelope with first class mail postage and

depositing same in the post office at St.

Paul, Minnesota,

addressed to each of them as follows:

Jasmine Z. Keller
Chapter 13 Trustee

12 S. Sixth Street, #310
Minneapolis, MN 55402

Thomas B. Heffelfinger

United States Attorney

600 U.S. Courthouse

300 South Fourth Street
Minneapolis, MN 55415

Minnesota Department of Revenue
Collection Enforcement Unit
P.0O. Box 64447

551 Bankruptcy Section

St. Paul, MN 55164

I declare,
true and correct.

Executed: 8/19/2004

under penalty of perjury,

Signed:

United States Trustee
1015 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415

William R. Christian
1072 Kingsford Street
St. Paul, MN 55106

Craig Cook

Midwest Legal Counsel

1821 University Avenue Suite
S217
St.

Paul, MN 55104

that the foregoing is

/e/ Elizabeth Meyer
ELIZABETH MEYER




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re: Bankruptcy Case No. 04-34079
WILLIAM RUSSELL CHRISTIAN, Chapter 13
RUSSELL CHRISTIAN,

Debtor.

NOTICE OF HEARING, OBJECTION TO CONFIRMATION
OF CHAPTER 13 PLAN AND MOTION TO DISMISS

To: The debtor(s) and other entities specified in Local Rule

9013-3.

1. The United States of America (USA), on behalf of its
agency, the Internal Revenue Service (IRS), moves the Court for
the relief requested below and gives notice of hearing.

2. The Court will hold a hearing on this objection and
motion on August 26, 2004, at 10:30 a.m., or as soon thereafter
as counsel can be heard, before the Honorable Judge Gregory F.
Kishel, United States Bankruptcy Judge, in Courtroom 228C, U.S.
Courthouse, 316 North Robert Street, St. Paul, Minnesota 55101.

3. Any response to this motion must be delivered and filed
not later than 24 hours before the time set for the hearing
(excluding Saturdays, Sundays and holidays), or mailed and
filed not later than three days before the hearing date
(excluding Saturdays, Sundays and holidays). UNLESS A RESPONSE
OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT THE

MOTION WITHOUT A HEARING.
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4. This Court has jurisdiction over this matter under 28
U.S.C. §§ 157 and 1334, Bankruptcy Rule 5005, and Local Rule
1070-1. This proceeding is a core proceeding. The petition
commencing this Chapter 13 case was filed on July 13, 2004.

The case is now pending in this Court.

5. This objection and motion arises under 11 U.S.C. §§
1307, 1324 and 1325, Fed. R. Bankr. P. 1017, 3015 and 9014, and
Local Rules 1017-2, 3015-3, 9013-1 through 9013-3, and 9017-1.
The USA objects to confirmation of the proposed Chapter 13 plan
(the "Plan") and moves for dismissal of this case for the
reasons stated below.

FACTS

6. The IRS has filed a Proof of Claim in this case, a copy
of which is attached hereto as Exhibit A, which reflects the

following components and amounts:

Secured Claim: $8,929.48
Unsecured Priority Claim: $2,239.26
Unsecured General Claim: $1,899.90
TOTAL CLAIM: $13,068.64

7. No objection to the IRS claim has been filed.
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8. The Plan pending confirmation provides for the

following payment totals:

IRS Secured Claim: -0-
IRS Unsecured Priority Claim: $14,546.00
Unsecured General Claims: $8,879.50
9. The Plan contains no provisions indicating the debtor

will file post-petition tax returns when they are due, or that
the debtor will pay post-petition taxes when they are due,
during the period in which the Plan is to be performed.

10. The IRS has not accepted the Plan.

OBJECTION TO CONFIRMATION

11. The Plan does not meet the requirements of 11 U.S.C. §§
1325(a) (1) and 1325(a) (5) because it fails to properly provide
for the secured claim of the IRS.

12. The Plan does not meet the requirements of 11 U.S.C. §
1325(a) (6) because it fails to provide that during the period
in which the Plan is to be performed the debtor will file his
tax returns, and pay his tax liabilities, as and when they
become due. As submitted, the Plan is not feasible. 1In this
regard, Exhibit B hereto contains appropriate provisions to be
added to any modified plan submitted for confirmation.

13. As proposed, the Plan does not meet the requirements

for confirmation established by 11 U.S.C. § 1325 and,
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therefore, confirmation should be denied. Accordingly, the
case should be dismissed pursuant to 11 U.S.C. § 1307(c) (5).
WHEREFORE, for the foregoing reasons, the United States
prays that the plan of reorganization filed by the debtor not be
approved or confirmed and that the case be dismissed or converted

pursuant to Bankruptcy Code Section 1307 (c) (5).

THOMAS B. HEFFELFINGER
United States Attorney

Date: 8/19/2004 By: /e/ David L. Zoss
DAVID L. z0SS
Special Assistant
United States Attorney
Attorney No. 1502-64
Galtier Plaza, Suite 650
380 Jackson Street
St. Paul, Minnesota 55101
Tele: (651) 726-7375




VERIFICATION

Jane E. Pearson , an employee of the

Internal Revenue Service, respectfully declares to the Court
under penalty of perjury that the foregoing facts are true and
correct according to the best of my knowledge, information and

belief.

Puqus} ”, 2007‘ Signed: 2 JWrm ; fdlbp—n-\

Executed on

Jane E. Pearson
Bankruptcy Specialist



FORM B10 (Official Form 10}{04/04)

UNITED STATES BANKRUPTCY COURT DISTRICT OF MINNESOTA ‘PROOF OF ‘CLAIM-
Name of Debtor Case Number
WILLIAM RUSSELL CHRISTIAN 04-34079

.'NOTE Tlus form’ should not be used. to-tiake a’¢lain for an administrative expenise ansmg after the commencement :
“of ilie case. A “réquest”” of payiment of an administranve expense tnay be filed pursvant to 11-U.S.C; | 503. "

Name of Creditor (The person or other enmy %o whom the debtor owes | G Check box if you are aware that

money or property): anyone else has filed a proof of
. claim relating to your claim.
Department of the Treasury - Internal Revenue Service Ang::lh c:p];%f s[ZteL:rr):n?’;?ving
particulars.

Name and address where notices should be sent:

Internal Revenue Service
Internal Revenue Service

1 Check box if you have never
received any notices from the

316 North Robert Street bankrupicy court in this case.
Stog P O Check box if the address differs
aul, MN 55101 _ from the address on the envelope
Telephone number: (651) 312-7987  Creditor #:5973583 sent to you hy the court. THIS 8#aCE 18 FOR Court UsE ONLY
Account or other number by which creditor identifies debtor: Check here [ reptaces
see attachment if this claim [ amends a previously filed claim, dated:

1. Basis for Claim
Goods sold

If all or part of your claim is secured or entitled to priority, also cofnple:e ltem 5 or 7 below.

interest or additional charges.

g Services performed [0 Retiree benefits as defined in 11 U.S.C.J 1114¢a)
[ Money loaned O Wages, salaries, and compensation (fill out below)
P 1 iniury/ ful death Last four digits of SS #:
% Tfil)-(s:sna Injury/wrong € Unpaid compensation for services performed
[J Other from to
(date) (date)
2. Date debt was incurred: 3. If court judgment, date obtained:
see attachment
4. Total Amount of Claim at Time Case Filed: $ 1.899. 90 929.48 2,239.26 13.068.64
Gecuredd (priority) T owl)

[} Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement of all

Brief Description of Collateral: Amount entitled to priority §

2 Rcal Ostatc (A Motor Vehicle

is earlier - 11 U.S.C. ] 507(2)(3}.

5. Secured Claim. 7. Unsecured Priority Claim.
& Check this box if your claim is secured by collateral (including a [0 Check this box if you have an unsecured pricrity claim
right of setoff).

_ 2,239.26_

Specify the priority of the claim:
L] Wages, salaries, or commissions (up to $4,925),® carned within 90 days before
X Other see below” filing of the bankrupicy petition or cessation of the debror’s business, whichever

Value of Collateral: $__see below* ibuti
* Al of debtorts) right, title snd interest 1o property - 26 L1.5.€ ) 6327, 5 Comnhutmns:o an employee benefit plan - 11 U.S.C. | 507(a)(4).
Amount of arrearage and other charges at time case filed included in Up to $2,225" of deposits taward purchase, lease, or remtz] of property or
red claim, ifany: $§ 8,020 .48 —_— services for personal, family, or household use - 11 U.S.C. | 507¢a)6).
secu. . y: +_9,929.46 [ Alimeny, maintenance, or SupporT owed t spouse, former Spouse, or child -
.. . 11 U.S.C. } 507(ax(T).
6. Unsecured Nonpriority Claim § 1,899.90 (2 raxes or penalues owed 10 governmental units - 11 U.5.C. ) S07(2)(8).
[0 Check this bex if: a) there is no collateral or lien securing your L1 Other - Specify applicable paragraph of 11 U.S.C. } 507(a)}__ )
claim, or b) your claim exceeds the value of the property securing it, or * Amounts are subject to adjustment on 4/1/07 and every 3 years thereafter with
if ¢) none or part of your claim is entitled to priority. respect 10 cases commenced on or after the date of adjustmeni.

8. Credits: The amount of all payments on this claim has been credited and deducted for the purpose of making
this proof of claim.

9. Supporting Documents: Attach copies of supporting documents, such as promissory notes, purchase
orders, invoices, itemized statements of ninning accounts, contracts, court judgments, mortgages, security
agreements, and evidence of perfection of lien. DO NOT SEND ORIGINAL DOCUMENTS. If the documents
are not available, explain. If the documents are voluminous, attach a summary.

10. Date-Stamped Copy:  To receive an acknowledgement of the filing of your claim, enclose a stamped, seli-
addressed envelope and copy of this proof of claim.

THIS SPACE IS FOR COURT USE ONLY

Date Sign and print the name and title, if any, of the creditor og.other person au
08/11/2004 this claim (attach copy of power of atomey, if any(?ﬁa)
INDA GANYOQ 41- n iali

Penalty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both.

18 U.S.C. ] ] 152 and 3571,

EXHIBIT




Proof of Claim for Form 10
Internal Revenue Taxes

Departiment of the Treasury/Internal Revenue Service

Docket Number

04-34079
In the Matter of: WILLIAM RUSSELL CHRISTIAN T
AKA RUSSELL CHRISTIAN ype of Bankruptey Case
1072 KINGSFORD ST Chapter 13

ST PAUL, MN 551086

Date of Petition

07/13/2004

The United States has not identified a right of seteff or counterclaim. However, this determination is based on available data and is
not intended to waive any right to setoff against this claim debts owed to this debtor by this or any other federal agency. All rights
of satoff are preserved and will be asserted to the extent lawful.

Secured Claims (Notices of Federal tax lien filed under internal revenue laws before petition date} )
Taxpayer Tax Date Tax Penalty to Interest to Notice of Tax Lien Filed:

1D Number Kind of Tax Period Assessed Tax Due Petition Date Petition Date Date  Office Location

XXX-XX-2465 INCOME 12/31/71997 06/29/1998 30.00 $0.00 $855.23 12/24/20035 RAMSEY E

XXX-XX-2665  IKCOME 12/31/1998 D5/24/1999 $2,895.02 $851.93 $1,282.68 12/24/2003 RAMSEY E

XXX-XX-2465  INCOME 1273171999 0572272000 $1,807.11 $451.77 571,77 12/24/2003 RAMSEY E

KUN-XNX~-2465 INCOME 12/31/2000 05/28/2001 $233.97 $0.00 $0.00 12/24/2003 RAMSEY E
$4,936.10 $1,283.70 $2,709.68

Total Amount of Secured Claims:

Unsecured Priority Claims under section 507{a}(8) of the Bankruptcy Code

Taxpayer Interest to
1D Number Kind of Tax Tax Period Date Tax Assessed Tax Due Petition Date
XXX~ XX-2465 INCOME 1273172001 05,20/2002 $1,022.00 $123.43
XXX=XX-2465 TNCOME 12/31/2003 05/31/2004 $1,081.00 $12.83
$2,103.00 $136.26

Total Amount of Unsecured Priority Claims:

Unsecured General Claims

Taxpayer Interest to
1D Numnber Kind of Tax Tax Period Date Tax Assessed Tax Due Petition Date
XXX=XX-2465 INCOME 1273172000 0572872001 $971.03 $227.12
Penalty to date of petition on unsecured priority claims (including interestthereon) . . . . . . . .. . $328.50
Penalty to date of petition on unsecured general claims (including interest thereon) . . . . . .. . .. . $373.25

Total Amount of Unsecured General Claims:

Page 1 of 1



In re: WILLIAM RUSSELL CHRISTIAN
Chapter 13 BKY No. 04-34079

11. OTHER PROVISIONS -

The debtor will file as and when due any and all post-
petition federal tax returns of any kind; and will timely pay as
and when due, any and all post-petition federal tax liabilities
of any kind. Debtor’s failure to file as and when due any and
all post-petition federal tax returns of any kind; or fail to
timely pay as and when due any and all post-petition federal tax
liabilities of any kind, will constitute grounds for dismissal.

EXHIBIT B



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
THIRD DIVISION

In re: Bankruptcy Case No. 04-34079
WILLIAM RUSSELL CHRISTIAN, Chapter 13
RUSSELL CHRISTIAN,

Debtor.

MEMORANDUM IN SUPPORT OF
OBJECTION TO CONFIRMATION OF CHAPTER 13 PLAN
AND MOTION TO DISMISS

THE UNITED STATES OF AMERICA, by its attorney, Honorable
Thomas B. Heffelfinger, United States Attorney for the District
of Minnesota, submits this memorandum in support of its Objection
to Confirmation of Debtor’s Chapter 13 Plan and Motion to
Dismiss.

FACTS

The relevant facts are set forth in the Objection to
Confirmation and Motion to Dismiss and, to avoid duplication, are
incorporated by reference as if fully set forth in this
memorandum.

OBJECTION TO CONFIRMATION

Allowance of Claim. Since no objection to the claim of the

IRS has been filed, the claim is deemed allowed, pursuant to
section 502 (a) of the Bankruptcy Code.

IRS Secured Claim. Under 11 C. § 1325(a) (1), to be

confirmed, a plan must comply with the provisions of Chapter 13
and other applicable provisions of the Bankruptcy Code. Pursuant

to 11 U.S.C. § 1325(a) (5), for a plan to be confirmed, the holder
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of a secured claim must accept the Plan. Further, a plan must
provide that the holder of a secured claim retain the lien
securing the claim, and either that the wvalue, as of its
effective date, of property to be distributed under the plan on
account of the secured claim is not less that the allowed amount
of the claim, or that the debtor will surrender the property
securing the claim to the holder of the secured claim. The Plan
fails these requirements. The IRS has not accepted the Plan.
Additionally, the Plan neither provides adequate payments to
fully pay the secured claim of the IRS, nor offers to surrender
the property securing the IRS secured claim to the IRS. As such,
the Plan does not meet the requirements of 11 U.S.C. S§§
1325(a) (1) and (5) and, therefore, cannot be confirmed.

Feasibility - Post-Petition Tax Compliance. Under 11

U.S.C. § 1325(a) (6), for a plan to be confirmed, the debtor must
be able to make all payments under the plan and comply with the
plan. For a proposed plan to be feasible the debtor must be able
to pay both the payments called for by the plan and his post-
petition tax liabilities as they arise. Otherwise, either the
debtor might default on the plan in order to pay or, perform the
plan and not pay the post-petition taxes as they come due. 1In
the latter case the tax debts paid under the plan will simply be
replaced with new, unpaid tax debts incurred while plan is being
performed. But, in either case, the fresh start contemplated by

the bankruptcy process will not occur. Consequently, a proposed
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plan that does not provide for post-petition tax compliance by
the debtor is not feasible and, therefore, not confirmable under
11 U.S.C. § 1325(a) (6) .

This proposed plan fails to provide that during the life of
the plan the debtor will file post-petition tax returns, and pay
post-petition tax liabilities, as and when they become due. To be
confirmable, the proposed plan should be modified to contain

provisions providing for post-petition tax compliance.

MOTION TO DISMISS

The failure of the debtor’s plan to meet the requirements of
11 U.S.C. §S 1325(a) (1), (5) and (6) is grounds for dismissal of

this case pursuant to 11 U.S.C. § 1307 (c).

CONCLUSION

For the foregoing reasons confirmation of the Plan should be

denied and this case should be dismissed.

THOMAS B. HEFFELFINGER
United States Attorney

Date: 8/19/2004 By: /e/ David L. Zoss
DAVID L. Z0OSS
Special Assistant
United States Attorney
Attorney No. 1502-64
Galtier Plaza, Suite 650
380 Jackson Street
St. Paul, Minnesota 55101
Tele: (651) 726-7375




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
THIRD DIVISION

In re: Bankruptcy Case No. 04-34079
WILLIAM RUSSELL CHRISTIAN, Chapter 13
RUSSELL CHRISTIAN,

Debtor.
ORDER
At St. Paul, Minnesota, this day of ,
2004.

This matter came before the Court for hearing on
Confirmation of Debtor’s Plan. The United States on behalf of
the Internal Revenue Service filed an Objection to Confirmation

and Motion to Dismiss and requested an Order denying confirmation

and for an Order dismissing this case. David L. Zoss appeared on
behalf of the United States. Other appearances were noted on the
record.

It appears to the satisfaction of the Court that the
debtor's plan is not confirmable.

IT IS THEREFORE ORDERED:

1. Confirmation is denied.

2. The case is dismissed.

GREGORY F. KISHEL
United States Bankruptcy Judge



